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іо Oppose piaintiff' s contention that a Director 


1 in incepencent contractor, defendant's brief claims 
that a Director does not have a right of cast approval un- 
ess ne negotiates it specifically in his contract. It is 
ibnitted that even if this were SO, 1t would not detract 
from the fact that the manner in which a Director performs 


П15 work is not subject to control. It 
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t iefendant's witnesses, a Director is о-еаџаї with the 


Procucer and playwright. Ihe Prouucer does not have the 


right Ж COPEPOD L; 
Lven more ignificant than the oriçinal hirina of 
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t cast, the їепаапё s witnesses have testified that à 


on tne questi І whether to rer or not to replace an 
СЕО. операга Traube, a founder and past president of 
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jiefendant, anu the def2naant's witness, was asked whether a 


т may be cischargedc "for cause" if he did not accept 


à Oqucer s judgment as t whether to replace I Et 
repiace an actor. п15 answer was that thus 11а not give 
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th Directoy to rehearsal ii і conaltion unable tí 
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Director will t ере the I icer" instruction as t 
which Ғ 1 ehearse 1 "OW 2? г whether to геріасе 
к not to гері ( I ІССОГ, Or any artistic uisa ent. 

(126A-195 7A) ° 1 ri irties adqre« IEX. 2, 24A-55A) that 
iefendant's policy i that if a Director is аіѕсһагаеа for 
use, ne is not entitled to the ensation that would 

i have a ru пас пе not been aischarqec; but that if a 
Director i iscnarged not for cause, the Lirector is 
ntitlea to ni fuli compensation as though he nad not been 
4ischargeu. the current presiuent of aefencant, Lloya 
Richards, efendant's witness, testified: 
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harged urcer ich lircumstance receiv be nis fee and 
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An actor is an employee and therefore 


must accept the in- 


structions given to him as to how he should perform his 


work. And Mr. Feuer also testifieó: 


"e But if he (the Producer) діс let 
the director qo (wnere there is a 
cispute between the Producer апа 
Director and both are adamant with 
respect to their diverse positions) 
he (Producer) would have to pay him 
(Director) under the rules of the 
industry now; is that right? 


"AS Tes," (186A) 


This is the clear ilstinction between an employee and an 


incependent contractor: the actor, because he is an em- 
ріоуег, is obligated to accept instructions as to how to 
GO ñls work; the Director, since he is not añ employee, 
15 not obligsted to accept instructions as to how to ao 


his work. 


POINT II 


CONTROL OF BUDCET DOES NOT CONSTITUTE 
CONTROL OVER MANNER OF PERFORMING WORK 
Defendant's brief arques that tne Producer con- 
trols the budget and therefore and thereby controls the 
Director. But the person for whom the work is done is 
always the person who has the right to Spend or not spend 
monies. where an owner engages a general contractor to 
со construction work, 


the general contractor has no riant 


tO spend any monies beyonc those 


eutnorizec by the Owner; 


пе nevertheless 1S 21 11 ent contractor since t 
manner іп which ne performs nis work is not subject to 
control. A doctor cannot spend monies for tests or 


treatment beyond that which his patient agrees to Spend. 
A aoctor and a Director can each recommend or игде ex- 
penditures by the patient or Producer, but the decision 
15 mace py the person for whom the work is done; the 
incepencent contractor status remains їп botn cases. 

The defendant's brief contends that the 
Producer can indirectly control the Director as by not 
making funds available at the time a Director wants then; 
for example, not making funds available for sta;e proper- 
ties at the times the Director wants them, or by not 
allocating funas for tne number of actors tne Director 
would want. This can have nc connection whatsoever with 
the question of whether the Producer controls tne manner 
1n which the Director does his work. A plumbing 
contractor may urge tie owner to install brass plumbing 
instead of cast iron just as a Director may urce that there 
De ten actors instead of six. If the owner refuses to allo- 
cate the larger amount of money, the plumber wiil have to 
put in cast iron, but the manner in which ne does the instal- 
lation is not controlled and he therefore remains an 
indepencent contractor. Іп fact, a Producer тау notify a 


playwright that he М111 not prouuce the play unless the cast 


15 reduced from ten to six actors. If the playwright wants 
the production to go ahead he must accede, but there is no 
dispute but that a playwright is ап independent contractor. 
(Ring v. Spina, 148F 2а 647) А Director cannot spena а 
Producer's money any more than any other independent con- 
tractor can spend the money of the person for whom he 


performs work. The independent contractor relationship 


remains in both cases. 


POINT I II 


THE FACT THAT A DIRECTOR HAS NO 
OBLIGATION TO FOLLOW THE INSTRUCTIONS 
OF A PRODUCER WITH RESPECT TC THE 
MANNER OF PERFORMING WORK INDEPENDENTLY 
OF OTHER ARGUMENTS ESTABLISHES THE 
DIRECTOR AS AN INDEPENDENT CONTRACTOR 
The defendant's brief postulates tne plaintiff's 
position to be that a Director is an independent contractor 
because the Producer must pay him in full even thougn he 
discharges him. The defendant then attacks this postulate 
by claiming that first, it is based on hypotheticals not 
actually existent in the theatre; апа second, even if it 
were based on fac t did not establish a Producer's lack 
of control over a Director. 
It is submitted that both of defendant's arguments 


are untenable. Defendent's claim that discharge of a 


Мігессог 15 SO rare as to be hypothetical is aemonstratec 


to be 


groundi -пе testimony of the defendant's 
witnesses. Mr. kichards, the Current president of defen- 
qant, was questioned Dy the Court on this subject and 
answered as follows: 
The Court: Have you ever been сі5спагдес? 
Witness: Yes Sir, I have 
The Court: Without cause? I mean, both 
without cause and -- 
Witness: Yes, sir. 
The Court Anc you were paid thereafter? 
Vitness: Yes, I was 
The Court: Has that happened very often to you? 
Witness: No, it hasn't happened very often 
to me but it happens quite a bit in the 
industry. (94А) 
In fact, six of t! defendant's witnesses were Directors, 


and five of them testified th 
(94А, 124A, 212A, 215A, 253A, 


The defendant's 


record 15 devoid of any 


being discharged for refusing 


and that the plaintiff 


where a Producer discharged a 


ment about the amount cf rehe 


lat 


огісЕ also 


suppo 


tney had been discharged. 


260A) 


argues that the trial 


rting evidence of a Director 


OA ск л Math aan ar eee ок о 


to accept a Producer's orders, 
ied that he knew f no case 
Director because of a Qlisagree- { 


arsal time, сопсегпіпа the staae 


سم 
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Dusiness that would be used, or simil: matters. The fact 
is that because it is recognized in the theatre that in 
these areas the decisions are the province of the Director 
and are = subject to control by the Producer, it is not 
to be expected that there would be a discharge for any of 
these reasons. This confirms that the practice in the 
inuustry is that a Producer does not have the right to con- 
trol the Director, and confirming this lack of cont:ol is 
the practice and policy in the industry that where discharge 
does occur because a Director rejects a Producer's instruc- 
tions, the Director must be paid as though he had not been 


— - Ya жне d ар қ 
discharged. (54A, 94А, 100A, 2575, 258A, 332A, 333A) 


fhe defendant's bruer states 


ct 
- 


iat the defendant 
cannot point to any decision in which the Producer does not 
have the power to overrule the Director. Plaintiff points 
to the testimony of defendant's witresses to show that the 


Producer does not have that power in any artistic Or other 


area concerning the manner in which Director performs his 


work. Everyone of the defenda ttnesses who was ques- 


tioned on the subject testified cnat a Dırector was not 


obligated, under Еле practice іп the theatre, to accept the 


instructions or decisions of the Producer. If the Director 


1065 not have that obligation to follow an order, the 


Producer cannot have the ri 


ght to control the Director. 


The defendant's second arqument is that even if 


Director must be paid in full when discharaed for rejecting 
a Producer's order this does not evidence indepencent con- 
tractor relationships. The defendant misconstrues plain- 
ЕЕЕ" argument concerning the requirement by industry 
practice anc policy that a Director must be paid in full 
1f discharged not for cause. The defendant apparently agrees 
that the question is whether a Producer has thc -zont to А 
control the manner іп which ¿ Director performs his мог». 
The plaintiff's argument is not that the requirement to pay 
the Director means per se, that the Director is an indepen- 
dent contractor; Lut the arqument is that the fact that a 
Producer must pay the Director if the Dir -t-- is discharged * 
for rejecting a Producer's orders proves t.t che Procucer 
аоев not һауе the right to control the Director. This e 
follows from facts which are not in dispute: 

The defendant concurs, in an amendment to his 
agreed statement of facts, that if a Director is discharged 
without cause, he must be paid as thougn he had not been 
discharged; if he is discharged for cause he is not entitled 
to compensation efter the discharge. (54A) That is the 


practice in the theatre industry, as defendant's witnesses . 


consistently testified. (259A, 186A, 382A, 94A) Defendant's 


brief argues that a Director shoulc be paid if discharaea 


because of an artistic disagreement inasmuch as there are 

no objective criteria to determine who is right and who is 
wrong in the case of differing artistic judgments. But 

the question is not who is right in the decision; the 
question is who has the right to make the aecision геаага- 
less of whether it is right or wrona. Tne defendant's 

brief itself states (page 9-10) - "whether the producer 

nas the power to control tne director in making artistic 
decisions is the relevant issue. Ihe defendant seeks to 
justify the Producer s lack cç“ power to control а Director's 
artistic decision by arguing that the Producer may be w-onqg. 
Concededly, he r:y be wrong, out where there is an employer 
employee relationship, the employer nas the riaht to control 
the manner of work of the employee even if the decision 
would ре agreed by any objective person to Бе wrona. Mr. 
Feuer, the defendant's witness, testifies, as quoted nerein- 
above, that if you tell an actor to do something and he does 
not want to ao it, you don't have to pay him. (177A) ana Mr. 
Feuer also testified that in the case of a Director you ас 
have to pay him (186A). Тһе artistic judgment with respect 
to the actor may be just as wrona as with respect to tne 


Director. But an employee nas an obligation to accept the 


instructions of an emplover. Defendant's arqument confirms 
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cticed and understood in the theatre; 
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Ining artistic judgments, or which actor 


any of the areas discussed, the Director 


lgation to accept the Producer's orders. 


does not have that obligation the Pro- 


the right to control. Тһе defendant 
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arguments that 


completely anomalous a 


ight to control tne Director's decision 


with respect, for example, 


to 


artistic 
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cqments, b 


that the Director has no obliqation to accept those 


qeterminations of the Producer. 


control there is an obligation 
obligation to obey, there cannot be any right to co 


The fact that a Director 1S entitled tc 


to 


paid in full if he is aischaraed 


If there 
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orcers proves that the Producer does not 


control *he Director. And 
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The defendant arques 
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cause; they remain independent contractors. The same 


true of a Director. 


The defendants brief refers to the fact that 


Director must report to the theatre 


nished by the Producer. 2 


goes to where the work has 
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fur- 
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to the client's office or to the place where the client 


keeps his books. The farrier goes 


other place where the client keeps 


to the 


his horses. They 


nevertheless incependent contractors. 
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Тһе defenuant's brief seeks to dist 
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betwecn King v. Spina, ‚рга, which held that r laywright 

are not employees, from the case of Di~ectors. Defendant 
argues that an author delivers a compieteu work or product 
whereas, it claims, a Director -ontributes only services. 


services ls not controlled. (Golafarb V. Virginia State 
Bar, ~. А АЫ; _ (June 16, 1975); American Me dical 
Associ ition v. L . Se, 317 “2 5329.) 

It should alsc е noted that 1 пем procuct coe 
result from a Director's work. The ime play can nave 


iifferent interpretations when presented by different 


Ulrectors; апа a Director oes not violat« 1 Obl ition 
if he reject the interpretation of the Procucer. (ғу 4, 
333A). А play on the stage is ; very different procuct 

from the script. the Director acd stage busines 


which stage busing SS remains the property of the Director. 


(LOLA, 155A) If a Director were an emnit vee, this work 


ry 


product, the stage business, would belong to the Produces 


^ r ^ mu 1 (035 ( 1 Tr ~ - “” I ` ] 
(Nimmer on Copyright, бес. 62.2) In Taylor v. Local 


(supra), the work of the farriers i: 


ч 


imarily rencering 


services but they аге incependent contractor: because tne 
manner іп which they perform those service 3 not sub- 
ject to control, except to the extent n: "CSsary to obtall! 


the result required. 


f m ` "po мт%с t ^ C CL: 
TESTIMONY OF DEFENDANT'S WITNESSES 
c 


SHES THAT THE DECISION OF 


cr ? T 
ESTABLI 


THE LOWER COURT IS CONTRARY TO THE 
DECISIONS OF THE COURT OF APPEALS 
Е THE SECOND AN! OURTH CIRCUIT: 


There has been no contradiction of testimonv 
Of plaintiff's wit 5565 that a Director is not oblicated 
to follow the instructions of a Producer. on the contrary, 
the defendant's witnesses confirm plaintiff's contentions, 
by testifying consistently that the practice in the theatre 
industry does not require a Director to follow the Огсегв 
of a Producer. Where there is no obliqaticn to accept 
orders, there cannot, of course, be any right or power to 
impose orders. since it is the defendant's witnesses whi 
testifiea that there is nc obligation upon a Director tc 


accept orders, it is submitted that there is no evidence 


whatsoever in the record to Support the conclusion of the 


- 19 - 


CC urt pe LOW 

to control. 
Producers participa 
or renearsing а 

any ri 

It theref 


below 


Ihe defendant' 


York Theatres is 1 indispensable party to this 


action. s subn за «лас there is absolutely no basis 


whatsoever for this 


ilefendant 

restraint 

on an unfair lis (Біаскі 

114 its members from renderina 
defendant claims plaintifí 
arbitration award The aque 
IO one ever suggested that the 


DlackKlistina, Further, 


1C -1 0 


2 


р1 
р 


wltrnes 


probab 


slain 


thre: 


aint 


that 


rom ргопісібіп ts m 
r the plaintiff «сет 
Aqreements. witn I 
the injunctioi оца? 
the iefendant 1 
teni igulinst t la 
t t League { I 

Lor not eer in 

11 iff has der tr 
1 an rior I iuct 
f eat fro: fendan 
n this incustry. (447 
ives th Le aque n an 
(L) The Aqreements 
ire I 1 г that fF 
іп producing lays, n 
nas Lipulate tna 
rected by its members 
than those provided f 
contract with anyc 
League as tie О st 
la Merrick, а non-men 

с active іп the the 


ғ 

€ 

+ 

+ 

-4 
OY 

I 

ot 

UL 
+ 

C 
hid 
OI 
rie 
Ll 


VEIS 


1 1 
Dt t 
1 
4. w 
" 
+ £ ¢ 
+ 
£ 4 
( ) 
re 
I 1 
% 
- LOI 
241 1 
Adli 
[ wn 
11 
“ıng 


“ 
i 
^ 
P 
... 
І 
11 
t 
© 


perc 
“1” 
11 

+ 

+ 

£ 

é 

$ H} 
4 + 

+ Р ғ 
- іа 
é 
1 wea 
lias 
ay n 
"eer 
4 

пе 
rc 
roa 


Ww 


э 


t 
r t 
+ 
+ 
Y 
1€ 
1 
r 
[ 
+ 
1 


tine 

TA 
, 

( 

t 

( 

( ( 
+ 
4 + 
r. + 

L e / 


å ig 116 
tie етеп 
4 
I 911% 
+ 
1 1 ClO! 
А. і t 
er І 
rson. 
welve the 
st 44... e 
wnetner ех 
( ++ + 
мәсі CULE 
"ont 
renton, 4 
e enjoin«d 
nt £ £ 
ріа1пї І Р 
nct 1 
iot te iJ 
+ т 
сег 
i For r 
1erencant 


£ 

+ 
i; 

wil 


wi 


% 
v 
ere 
Y 


/ 
tnt 
r t 
not 
num 
1 


* 
ter 
U 
t 
Y 
f + 
2 
324, 


рег 
(9 


I ” 
+ £ € 
, li 
"t £ £ 
r € t 
tov 
+} 
y- + 
I 1 C 
+ 


i i 
Y 

人 4 st 
А 

^ ( І 
А 
ii , ^ ^ We 
iate for ter 


respect to neqotiations below the minimum, the injunction 
would be solely against the cefendant, and there is no 
basis for making the Leaque a party. Тһе League anc any 
of its members would remain free to enter into Agreements 
with Directors in accordance with tnc terms specifiec in 
the Agreements, if the League or its members so wished. 
(e) Plaintiff also seeks a holaina ueclaring 
the Agreements unlawful and an injunction aqainst the 
iefencant, prohibiting it from enforcinc them. For this 
purpose also, it is submitted that the Leaque ls not a 
necessary party. The Agreements do not set terms unuer 


which members of the League and members of the defendant 


shall enter into agreements; it sets only the minimum terms 


upon which a Director must insist before agreeing to rence 


rr 


services. (hus, there is no protection to the Leaque in tl 


terms of the Agreements, and the League therefore is not а 
indispensable party. A person is not an inaispensabie par 
unsess a determination can injure that person. (Unitea Sn 


M h ` А С Qc ( 451 Т anly e i h < 
macninery v. U. S., 258 U.S. 451) Ihe only claim that is 


made in defenaant's brief ої possible injuries to Proaucers 


15 a reference to paraqraphs 1(Ь)" апа 10 (b) 


Agreements. (Ex. 2, 28A, 306A) Paragraph l(b) provides 


一 
G 
C 2 
U 一 
Ф 17 
м . % 
л 
д 4- 
O ba 
і [re] 
0 4- g 
U с 
O Э 
n ө, 
о 
4) 4 
Y WH G 
+ © + 
) 
+ 
2 (Л 4) 
4) с с 
“ + ге 
+ Б 4 
4 4 - 
4 tj OQ 
> ~ 
= Л 
لډ‎ q 
14 a 
Ə O > 
с + 
1) 
we + e" 
Q 9 
~ Q Ең 
^ қ 
len d 
^) n — 
Q N 
2 Q 2 
لډ‎ x 一 
10 c » 
“9 4) ө! 
= e 9 
"m з ›4 
м. » - 
E e ге 
c mi 9 
Н E e. 


-+ 


w 


CLE 


11n 


Dic 


+} 
Lilt 


7: 


un iaw 


e £l 
с " 
)) U 
v9 о 
Q 
м 2) 
к ГЕ! 
` 
+ ә 
2 
өз м 
-4 + 
一 M 
E О 


іі: 


- 


N 
) 
4 
» 
" Ui 
ы 9 
c 23 
به“‎ ~ 
43 
2 ым 
ә J 
G4 D 
n с 
n р 
+) M 
c * 
74 
E 2 
м 
-4 4 
a 
„/ 
4 24 
4) 
= P 
4 r4 
> ` 
-4 ©з 
了 
Ga 
- E 
о z 
4 
с 3 
m 3 
42 4 
U 2) 
д A 
) 
ә " 
м me 


<+ 
ч 


tney would be pr 


paragraph 17 of 


full force and 


tion is unquest 
( f) Th 
EJ Xn 
party is also cl 


enjoin < int 
terms in violati 
defendant there 

of indis nsable 


been brougnt int 
that the lesseo: 
were necessarily 


essees were not 


| 
1 


parties before t 
rights of absent 


tnat case that: 


otectea by the separability provision in 
tne Agreements which provides th: if ai 


£ £, + £ ; T y + 
ELOGE AT $i rable tne void art. 

p а > 
ntly a typoay ipnicai error on page 15 of 


tr 
-1 


с 
t 
I 


onably as hercin stated.) 

it the ] gue is not ап їп pensabie 

ear from Court holdinos. In an lon tc 
S from entering into leases containing 

on of Section 3 of tl Clayton Act, tl 
contended іс the suit must fail for want 
parties, in 1 as the lessees had not 

o the action. The defendant claimec there 
were necessary parties } iuse rig 
adjudicated in enjoining enforcement 
involved. The Supreme Court held that the 
necessary parties, statina that the rela- 
able parties “must be such that no decrec 

n the case which will dc to the 


parties.' The Court went on to state in 
È © 


The covenants enjoined were inserted fo 


Y 


4 
+ 
2 


ia ^ 


a 


+ l қ 
пас спе Cout 


+J 


il 


yr 


statement 
jovernment 
notni EXC 
1t asks not 
сөздей wnat 
re Deror°re 
250.) The 
Overrui 
песе SSary. 
~ enjoin ( 
contena tn 
the 1, jue, 
Lit partv t 
га 171) NC 
" net*an 
Li C Asso LOA 
А r ++ f € і 
iaintirf i 
liicome апав 
па 11 маѕ спа 
( Y 17 + 1€ 
It piaintaii 
not been 
+ main Ф 
La Aa SA ا‎ 
Со pursue а 
failed to r 
fenaant, wc 


Case. 1 116 Court Juoted < эшпес] f OI Cine 
etfect that "the government st: 
njunction against the ,efendants, and 
EB 2 wa rlOVernment asks for nc 
except igalnst tnese jefendcants that 
ourt.' 9. V. Western Union, supra, 
° шаш: ee ee аа ыы ¿aá 
n tated that the motion aismiss 
cher parties t« ti igreements were not 
ігіу in he instant ase, plaintiff seeks 
cefencant herein. Plaintiff coes nct 
11junctiorn woulo be enforceab] Jalnst 
ertalniv the League 15 ПОС 1] lnalspelI k 
action against tie defencant. 
enaant 1 LAGS JI i V. геха С op £ } 
1 } хоча indicate that the Le Jue іп 
15 an ігсізрепвар1 irtv. Іп 1 ©; 
n tion t recovel ne-half f tne net 
asm Р aaa Р ; + 
rovision f 2rtaln 1 lea: T hat 
le wit a ne-fourth 11 rest in favor 
torneys wii hau a riority lien but пас 
ties. f the plaintiff there recovered 
| + ' + } e SE D Р ets 
Ch. i sued, the attori S ¿LO d lef 
ite suit for their share, anc if the: 
іп CNE ir OWI Suit gal? t спе агі ie 
1 ауе CO pursue tne plaintiff personally. 


Y 
+ 
it 
1 
Aq 
Ft 
I 


“ 
rt 
AC 
r 


wa 
1 


+ 
+ 
£ 
t 


€ 
p 

Y ‹ 

c 
I + 
=) 


re 
L 
í 
21111 
KULL 
ㆍ r 


¿C idi) 


“ 


Of such party ? Since aefencant has not shown eve: 
à intiila cf injury to t Leaq 1f the Agreement 
аге hela unlawful, such holding could not be unjust t 
tne Leaque. (i2) Wlii the decree be injurious to ti kag 
sent party? mere 1 no way tne ique -an be nurt Ly 
noiaging that the Agreements are unlawful. The only tw 
suggestions ma fendant ar tne provisions іп 
aragrapns 1(b) and 10(р) of the Aqreements, and a: 
nereinabove jetalleda, these give no protection whatsoever 
to the League. (4) Will the final determi tion, tne 
absence of tl party be consistent with ecuity and q ; 
conscience? If the Agreements are decl ea unlawful, ni 
ln um terms will be voided, since there i limitation 
on a Director's right to negotiate above ninimum. [ne 
League has no right to negotiat below the minimum, even if 
i Director agrees. There rannot i equit Or goot on 
1ence pe anything detrimental to t Leaque if the Aaree- 
ments ire held unlawful. The League innot therefore Le 


inudispensavile 


> r 


re 
4 e 
, ) 
+ = Ú 
4 = . 
т 
3 
м 


чач 


be 
s! 


+4 ы 
T B 
一 3 
т + 
A 9 


E Л 


